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sideration passes between the parties, 
either party may disregard the parol 
contract, and if the lessee go on the land 
at the commencement of the term named 
in the parol agreement without the re- 
quest of the lessor, his possession thus 
obtained will not give him any rights 
under such parol contract. The point 
decided in the second principal case is 
not, however, without support by the 
authorities. Besides the cases cited by 
the court, see Roberts v. Tennell, 3 T. B. 
Mon. 247 ; Comstock v. Ward, 22 111. 
248; Olt v. Lolmas, 19 111. 576; 
and Wheeler v. Frankenthal, 78 111. 125. 
With respect to these cases and the ones 
cited in the principal case, it is to be ob- 
served that, with the exception of the 
case of Oh v. Lohnas, they either as- 
sume the point in controversy and decide 
the question without argument, or follow 
the case of Edge v. Strafford, decided 



in the Exchequer in 1831, 1 Cromp. & 
Jer. 391. The reasoning of the court in 
Olt v. Lohnas, is to our mind unsatis- 
factory, and the better doctrine is be- 
lieved to be that dedueible from the 
cases of Birckhead v. Cummins, 33 N. J. 
Law 44, and Huffman v. Startes, 31 
Ind. 474. The authorities will be found 
collected and considered in these cases, 
both of which are very well considered 
cases. See, also, Brown on the Statute 
of Frauds, sects. 37, 37 a ; Young v. 
Dake, 5 N. Y. 463 ; Sobey v. Brisbee, 
20 la. 105; Taggard v. Roosevelt, 2 
E. D. Smith 100 ; Fall v. Hazlerigg, 45 
Ind. 576. On the whole, we are of the 
opinion that the doctrine of the Michigan 
case, which involves the point decided 
by the Supreme Court of Oregon, is the 
more reasonable and better doctrine. 
Marshall L>. Ewell. 
Chicago. 



Supreme Court of Pennsylvania. 

COMMONWEALTH ex eel. SELLERS v. PIKENIX IRON CO. et al. 

A shareholder in a corporation is entitled to a mandamus to compel the officers 
holding corporate documents to allow him an inspection and copies of them at reason- 
able times for a specific and proper purpose, upon showing a refusal on their part to 
allow such inspection. 

Where a shareholder alleges that the majority of the stock is held by certain offi- 
cers of the corporation, who control its business, manage its affairs to advance their 
private interests and deny him all access to, or opportunity for inspection of, the 
corporate books and papers, and that he is about to file a bill in equity to restrain such 
illegal management, he is entitled to a mandamus to compel the officers to allow him 
to inspect books and papers which contain information on the subject of his complaint. 

Writ op Error from Common Pleas No. 2, of Philadelphia. 

This was a petition by the Commonwealth of Pennsylvania, at 
the relation of George H. Sellers, against a corporation known as 
The Phoenix Iron Company, and the president, directors, treasurer 
and secretary of the company, praying for a writ of alternative 
mandamus requiring the defendants to give to relator and his clerks 
at reasonable times, access to certain of the books and papers of the 
corporation. 
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The petition set forth that the capital of the corporation was 
$500,000, divided into 5000 shares ; that on Nov. 29th 1866, the 
relator bought 238 shares for $38,500, and still held 234 of 
them ; that the president and one of the directors were the holders 
of nearly all the balance of the stock ; that the corporation was doing 
a business of over $2,000,000 per annum and making large profits ; 
that no dividend had been made for nine years ; that the president 
and the director above referred to, controlled the affairs of the 
corporation and managed it for their own personal interests through 
a contract between the corporation and a firm, of which they and 
another director were members ; that the corporation had trans- 
ferred to trustees valuable real estate to secure an alleged indebted- 
ness to the grandfather of the president and the director above 
referred to ; that the relator had been denied all information as to 
the business ; that he attended a stockholder's meeting, but that 
the minutes were not permitted to be read ; the examination of 
papers was prevented and the meeting forcibly adjourned while he 
was asking for information ; that the relator had by letter and in 
person requested that a time and place might be named when 
he might examine such books and papers as would give him 
information concerning inventories, bills receivable, salaries, minutes 
of meetings, &c, which requests were declined; that petitioner 
proposed to file a bill in equity against the corporation and its 
officers on account of the matters above set forth, and that it was 
necessary for him to see the books and papers of the corporation in 
order that he might make a correct statement of facts. 

The court below granted a rule to show cause why the mandamus 
should not issue, which rule after argument it discharged. The 
petitioner took this writ of error. 

Samuel W. Pennypacker and John G. Johnson, for plaintiff in 
error. 

Wayne Me Veagh and R. O. McMurtrie, for defendant in error. 

The opinion of the court was delivered by 

Trunkby, J. — The right of shareholders in large, partnerships 
and companies to inspect accounts, is usually qualified by express 
agreement, but it requires no express agreement to confer the 
right, for that is a consequence of partnership. If a company's 
deeds of settlement provide for the inspection of its accounts by 
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its shareholders at certain times and subject to certain restrictions, 
it seems they are not entitled to inspect the accounts otherwise : 
Lindley on Part. 809. This writer also says that the right of 
inspection of the accounts of such companies is necessarily limited, 
for if every shareholder were at liberty to examine the accounts 
whenever he desired to do so, it would be impracticable ever to 
keep them or make them up in a. proper manner ; and he appre- 
hends where there is no agreement to the contrary, the share- 
holders are entitled to have them produced at their meetings and 
to appoint persons to inspect and examine them. Perhaps nobody 
would question the correctness of these views. But they do not 
reach the case of a minority powerless by vote to call for produc- 
tion of the books, or to make appointment of persons to inspect. 
In the absence of agreement, every shareholder has the right to 
inspect the accounts, a right subject to the necessities of the com- 
pany's business, yet existing. It has never been asserted that a 
partner in a large company, under pretence of inconvenience, can 
at all times be lawfully denied inspection of its accounts, unless the 
denial rests upon his own agreement. For proper purposes and at 
reasonable times, the law gives him the right, even if its exercise 
be inconvenient to the bookkeepers and managers of the partner- 
ship business. Unless the charter provides otherwise, a share- 
holder in a trading corporation has the right to inspect its books 
and papers and to take minutes from them for a definite and 
proper purpose, at reasonable times. The doctrine of the law is, 
that the books and papers of the corporation, though of necessity 
kept in some one hand, are the common property of all the stock- 
holders : Angell & Ames Corp., s. 681 ; Redfield on Railways 
227; Grant on Corp. 311; 2 Phillips on Ev. 313; Martin v. 
Bienville Oil Works, 28 La. Ann. 204. Cases may have been 
rare in which it was held that a shareholder was entitled to 
an extraordinary remedial writ for the enforcement of his right to 
inspect the books, but that does not evidence non-existence of 
the right. Text books and dicta of courts seem to have treated the 
right of shareholders in joint stock corporations to inspect the 
accounts and papers, as similar to that of members in large part- 
nerships where managers are appointed to transact the business. 
The necessary limitations practically prevent exercise of the right 
for speculative purposes or gratification of curiosity ; if every 
shareholder could inspect for such purposes at his own will, the 
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business of most corporations would be greatly impeded. In Rex 
v. Merchant Tailors' Co., 2 Barn. & Ad. 115, Taunton, J., said: 
" There is no express rule that to warrant an application to inspect 
corporation documents, there must actually have been a suit insti- 
tuted; but it is necessary that there should be some particular 
matter in dispute between members or between the corporation 
and individuals in it, there must be some controversy, some specific 
purpose in respect of which the examination becomes necessary." 
This concisely puts the circumstances in which the shareholder 
may have specific remedy if refused permission to inspect corpora- 
tion documents and books ; but if the right itself were pot clear 
he could not have that remedy at all. It was conceded at the 
argument that a mandamus may be issued to a private corporation 
to compel the exercise of a franchise, or to restore an evicted 
person to his office or membership, or to compel performance of a 
duty imposed on a corporate official, expressly or by implication. 
The old rule was that the writ was only to be issued in cases of 
public interest or having some relation to public officers or rights : 
Tapping on Mand. 12, 97. But the tendency in modern times is 
to grant a mandamus in certain cases where formerly it would 
have been refused; and the prerogative writ will go to compel 
" the production to a shareholder for a proper purpose and at a 
proper time of such books as he has a right to inspect:" Lindley 
on Part. 1037. And this was said of the writ and cases without 
the Common Law Procedure Act of 1854, plainly showing that the 
distinguished author was of opinion that the right of a shareholder 
to inspect the books of the corporation of which he is a member 
exists at common law, and in a proper case may be enforced by 
mandamus. " Corporators have always, on showing a good reason, 
though not for curiosity's sake, a right of access to, and inspection 
of, all the books, muniments and papers belonging to the corpora- 
tion, and if this general right be denied or obstructed, a mandamus 
to inspect may be had on proof of the refusal of the right to, and 
reason for, the inspection:" Grant on Corp. 311 ; Angell & Ames 
on Corp., s. 707 ; High on Extra. Leg. Rem. 380. In Bex v. Mer- 
chant Tailors' Co., supra, decided half a century ago, it was held 
that the court will not grant an application by members of a cor- 
porate body for a mandamus to inspect the documents of the cor- 
poration unless it be shown that such inspection is necessary with 
reference to some specific dispute or question depending in which 
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the parties applying are interested ; and the inspection then will 
only be granted to such extent as may be necessary for the particu- 
lar occasion; and the writ was refused because the applicants 
merely alleged grounds on which they believed the affairs of the 
corporation were improperly conducted, and the officers unduly 
chosen and complained of mismanagement in some particular 
instances not affecting themselves or any other matter then in dis- 
pute. The doctrine declared in that case is the foundation of the 
rule in the text-books, and the writ was refused solely on the 
insufficiency of the affidavits to make a case within the rule. 
Thirty years afterwards, Orompton, J., referring to Bex v. Mer- 
chant Tailors' Co., as a leading case, said : " I take the result of 
the cases to be that a mandamus may go against a corporation at 
the instance of a member of the corporation to inspect and see 
whether he can raise a particular case in his favor by examining 
the books. It must, in my view, be a case with reference to some 
defined distinct dispute as to which it appears that it might be to 
his advantage to see the minutes of the corporation." After 
noting the contention of the company that a remedy existed by 
quo warranto, he adds : " The applicant who has no access to the 
documents of the corporation, would be able to make an affidavit 
of belief only as to the existence of the custom on which he founds 
his claims, while the corporation who hold all the books might set 
forth the entries making against the existence of the custom, and 
thus from want of access to the books the party might be pre- 
vented from getting this rule." A mandamus was awarded for the 
applicant and his attorney to inspect the minutes of the corpora- 
tion as to the elections of the assistants, that being the matter in 
dispute : Burton v. The Saddlers' Co., 31 Law Jour. Rep. 62. 
In the late case of Martin v. Bienville Oil Works, 28 La. Ann. 
204, it was ruled that a stockholder of the corporation has a right 
to know how its affairs are conducted ; that the board of directors 
authorized by the charter to exercise all the powers of the corpora- 
tion could not rightfully deprive him of personal inspection of the 
books and papers that he might learn the condition and affairs of 
the company so that he could vote understandingly at a meeting 
of the stockholders, and upon showing that the directors had con- 
cealed from him the facts, he is entitled to relief by mandamus. 
One of the judges on the ground that a stockholders right to 
inspect is strictly personal, dissented from so much of the order as 
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allowed inspection by agent — upon the main question there was no 
division. This case may go farther than is necessary for protec- 
tion of the interests of individual shareholders, and is not cited for 
unqualified approval. Were it established that every stockholder 
may have a mandamus to enforce his right of inspection for the 
mere purpose of enabling him to vote understandingly where the 
stockholders are numerous, there would likely result great incon- 
venience and hindrance in the conduct of the business of the cor- 
poration. The interests of all the corporators require that the 
writ shall not go at the caprice of the curious or suspicious. It 
would seem; from the weight of authority and in reason, that a 
shareholder is entitled to mandamus to compel the custos of cor- 
porate documents to allow him an inspection and copies of them at 
reasonable times, for a specific and proper purpose, upon showing 
a refusal on the part of the custos to allow it and not otherwise. 
What would be a fit occasion is well indicated by the remarks of 
the court in Burton v. The Saddlers' Co., and they apply in case 
of other grievances of a shareholder as well as to the particular 
one of which he was speaking. Among the cases cited at argu- 
ment are two, where it is said that mandamus is confined to cases 
of a public nature, and will not be awarded to a trading corpora- 
tion. In King v. Bank of England, 2 B. & Aid. 620, the appli- 
cation was by a stockholder for the writ to compel the governor 
and company of the bank to produce their accounts and declare a 
dividend. The King v. London Assurance Co., 5 B. & Aid. 
899, was a petition for a mandamus to compel a transfer of shares 
standing in the name of a bankrupt stockholder to his assignees. 
There was no ground for the writ in either case. The examina- 
tion of accounts and division of profits may effectually be gone 
into in a court of equity. For a refusal to transfer shares of stock, 
the injured party has an adequate remedy in an action for damages. 
But the decisions are based on the old rule which has been super- 
seded, so far as the opinions go. 

Statutory regulations in some states respecting the rights of 
shareholders to inspect the books and muniments of corporations, 
and cases within such statutes, cast little if any light on the ques- 
tion now pending. It cannot be inferred from these enactments 
in other states, that in this there is no such right of inspection at 
common law, or that in a fitting case a shareholder shall not have 
the appropriate remedy to secure its enjoyment specifically. 
Vol. XXXII.— 50 
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Has the relator shown such facts as entitled him to an alternative 
mandamus? The capital stock of the corporation is $500,000, divided 
into shares of $100 each, a majority of which is owned by David 
Reeves, President, and William H. Reeves one of the directors. Its 
works are extensive and its business apparently prosperous, for the 
last ten years averaging over $2,000,000 per annum; yet no divi- 
dend has been declared for the last nine years. In 1866 the relator 
purchased 238 shares of the stock for $38,500, and still owns 234 
shares. The principal part of the business of the corporation has 
been absorbed by a partnership in name of Clark, Reeves & Co. 
The said David Reeves and the said William H. Reeves and John 
Griffin, a director of said corporation, are partners and a majority of 
the partners in said firm of Clark, Reeves & Co., and the relator 
avers that there is a contract of co-partnership between the corpora- 
tion and said firm, and that said president and two directors take 
advantage of their positions to advance their private interests as 
members of the firm to the disadvantage of the corporation. Every 
director holds a salaried position under the corporation. In 1875 
the corporation transferred real estate of great value to secure 
alleged indebtedness to the estate of David Reeves, the trustees 
being interested in said estate. Although a large stockholder, for 
a long time the relator has enjoyed neither income from his stock 
nor the privilege of knowing how the receipts from the business of 
the corporation are expended. His knowledge of the conduct of the 
business is that which is common to strangers, to the public. At a 
meeting of the stockholders, he asked for information and they 
refused to permit the minutes to be read, or papers to be examined. 
His request to the president of the company that a time and place 
would be named when and where it would be convenient for him to 
examine such books as would give him information of the items of 
inventories, bills receivable, salaries of officers and minutes of meet- 
ings was refused. His demand at the office of the corporation 
during business hours, of the officers and directors, for access to the 
books and papers which would give him information upon subjects 
which he named was refused. In those things that he named he 
is as directly interested as any other stockholder ; but they are 
concealed from him by the directors and officers of the corporation 
who own a majority of the stock. The surface indications are that 
the business of the corporation has been profitable as well as large 
and that the profits have been wrongfully appropriated by those who 
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control the business, to the injury of the relator. Were an inner 
view permitted, he might see that there had been no profits, no mis- 
appropriation of moneys, and that all that has been done was done 
for the interest of every shareholder. The relator avers that he 
purposes filing a bill in equity against the corporation and its 
officers, and that it is necessary that he see the books and papers 
in order that he may correctly state the facts now concealed from 
him. Upon learning the facts he may abandon his purpose for 
want of matter of complaint. He desires " to inspect and see 
whether he can raise a particular case in his favor by examining 
the books." Upon the verity of the facts set forth in his petition 
we are of opinion that he is entitled to an alternative mandamus. 
The writ should not extend to any books and papers other than 
such as contain information upon the subjects specified in the prayer 
and petition. The order discharging the rule to show cause, is 
reversed, and judgment for the Commonwealth that an alternative 
mandamus be issued. 'Record remitted for further proceedings. 



1. Inspection generally. — Every cor- 
porator has a right to inspect all the 
records, books and other documents 
of the corporation upon all proper 
occasions ; and if upon application for 
that purpose, the officer who has the 
custody of them refuse to show them, 
mandamus lies to enforce the right : 
Rex v. Shelley, 3 Term Rep. 142 ; Rex 
v. Babb, Id. 580 ; Harrison v. Williams, 
3 Barn. & Cres. 162 ; Rogers v. Jones, 
5 D. &R. 484 ; Cockburn v. Union Bank, 
13 La. Ann. 289. 

A stockholder cannot be deprived 
of the right to inspect the books of his 
company because they are kept in a 
particular manner, or because they con- 
tain besides the information to which he 
is entitled, other information which he 
has no right to demand. Nor is a 
corporation excused from granting 
inspection because it does not keep the 
books which the statutes prescribe. It 
is its duty to permit an inspection of 
such as it does keep for the purpose 
of recording the transactions which the 
statutes give the stockholder a right to 



know : People v. Pacific Mail Steamship 
Co., 50 Barb. 280. 

If a shareholder's rights in respect to 
examining books are not restricted by 
the charter, or by rules and by-laws 
passed in conformity thereto, a stock- 
holder in a banking company may 
inspect the discount book within proper 
hours : Cockburn v. Union Bank, 1 3 La. 
Ann. 289. Part of the directors of a 
bank cannot exclude one of their number 
from the privilege of examining the 
discount book to which all the rest 
have access, on the ground that he is 
hostile to the institution and will use 
the information he may obtain to its 
injury : Hatch v. City Bank of New 
Orleans, 1 Rob. (La.) 470. A corpo- 
rator of a municipal corporation has a 
right to have a general inspection, and 
to take copies of the public documents 
and records of the corporation, under 
such rules and restrictions as will pre- 
serve them from loss or mutilation, and 
prevent any serious interruption of the 
duties of the custodian. The right is 
not to be restricted to cases where the 
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corporator has some private interest for 
the enforcement and protection of which 
an inspection of certain documents is 
necessary : People v. Cornell, 47 Barb. 
329. But a corporator must hare dis- 
tinct and certain grounds for inspection. 
These he must aver upon his knowledge 
and not upon information and belief, 
and he must disclose the sources of his 
knowledge : Central Crosstown Railway 
Co. v. Twenty-Third St. Railway Co., 53 
How. Pr. 45. 

In a very recent case in Colorado, 
Bean v. People, ex rel., published in 
the Chicago Legal News of March 8th 
1884, it was held that section 667 of the 
General Statutes, which requires the 
county clerk to keep his office "open 
during the usual business hours * * * 
and that (all) books required to be in 
his office shall be open for the examina- 
tion of any person," does not require the 
clerk to permit any person so desiring, to 
use the books for the purpose of making 
and keeping up a complete set of abstract 
books for private speculation. As to 
the necessary averments in an action 
for refusing inspection of a stock-book, 
see Williams v. College, $-c, Road Co., 
45 Ind. 170. 

As regards the rights of strangers to 
inspect the books of a corporation, it 
would seem that there should be a dis- 
tinction between corporations of a purely 
private character, and those exercising 
public or quasi public functions. Says 
Mr. Grant (Corporations, p. 311), " It 
must be observed that entries in the 
books of public corporations, that is to 
say, bodies incorporated to serve some 
public purpose and not merely companies 
of traders incorporated for their own 
purposes of pecuniary emolument, may 
be inspected for the purpose of evidence 
by parties sufficiently interested in them, 
provided the entries relate to public 
matters and not merely to the private 
interests of the corporation and the party, 
and provided the evidence is required in 
a civil action. It is usual to grant in- 



spection in civil actions where franchises 
are contested, and in other cases where 
the corporation can be regarded as a 
depository of a trust for the public, and 
the party applying being directly in- 
terested in the entries or other documents 
which he seeks to inspect, and the mat- 
ters contained in them having direct 
reference to the question at issue in the 
cause. * * * Corporators have always, 
on showing a good reason, though not 
for curiosity's sake, a right of access to, 
and inspection of, all books, muniments, 
and papers belonging to the corporation. ' ' 
And he cites, as to what are sufficient 
reasons for the application : Gas Co. v. 
Clarke, 7 Bing. 95 ; 4 B. & C. 899 ; R. 
v. Merctont Tailors' Co., 2 B. & Ad. 
115. What a sufficient demand: Ex 
parte Hutt, 7 Dowl. 690. What a suffi- 
cient refusal : R. v. Wilts, Sfc, Canal 
Co., 3 A. & E. 477. He further adds, 
" it has been said that inspection can 
only be granted to a member of the cor- 
poration and not to a stranger to the 
corporation : Phil. Ev. 811 ; 2 Ves. 620 ; 
vide, Burrall v. Nicholson, I My. & K. 
680 ; but it will be found that the 
law is as stated above, and that the rule 
to inspect entries in corporation books, 
papers, and muniments, will be granted 
to a foreigner (or person not a member 
of the corporation), provided he is 
directly interested in the subject-matter 
of the inspection and the entry is of a 
public nature, and it has immediate 
reference to the question at issue in the 
cause." See, further, 1 Greenleaf on 
Evidence, \\ 474-478. 

Remedy. — Mandamus is a common 
remedy in case of the refusal of the cor- 
poration to allow an inspection of its 
books, &c. : Rex v. Bank of England, 
2 B. & Aid. 620 ; Rex v. Wilts Canal 
Co., 3 A. & E. 477. In the latter 
case, a stockholder in a canal company 
applied to the clerk of the company for 
an inspection of its books, which were 
in the clerk's charge. The clerk said 
he would refer the demand to a certain 



COMMONWEALTH v. PHCENIX IRON CO. 



397 



committee. The stockholder attended 
the committee and there repeated his 
request ; and the chairman said they 
would take time to consider it. Ten 
days afterwards he applied again to the 
clerk, who refused the inspection. Held, 
that there had heen no sufficient refusal 
by the committee to warrant a manda- 
mus. Semble, that a party applying for 
a mandamus to give inspection of such 
documents, ought to show that when he 
demanded the inspection, he stated the 
object for which he wanted it. In 
People v. Throop, 12 Wend. 183, the 
cashier of a bank had refused to permit 
a director to inspect the discount book. 
Held, that mandamus would lie, directed 
to the cashier, although his conduct had 
been approved by a resolution of the 
board. A stockholder may have a writ 
of mandamus to permit the inspection 
of the discount book within proper 
hours : Cockburn v. Union Bank, 13 La. 
Ann. 289. See, also, Hatch v. City 
Bank of New Orleans, 1 Rob. (La.) 
470. In Queen v. Derbyshire, Sfc, Ry. 
Co., 3 El. & Bl. 784, it was held that 
under section 36 of the Companies' 
Clauses Consolidation Act 1845, a party 
who had recovered judgment against a 
corporation was not precluded from 
issuing execution against the share- 
holders who had not paid for their 
shares, though lands of the company 
have been delivered in elegit, if the 
proceeds of the lands be insufficient to 
satisfy the debt. And that, therefore, 
a mandamus should issue commanding 
the company to give the creditor inspec- 
tion of the register of shareholders. 
But where a corporator demanded of the 
secretary of the corporation an inspec- 
tion of its books, and the demand was 
not shown to have been made at the 
office of the company, and no excuse 
was made for not making it there, the 
court refused to grant a mandamus : 
People v. Walker, 9 Mich. 328. The 
court will not grant an application 
by members of a corporate body for a 



mandamus to inspect the documents of 
the corporation, unless it be shown that 
such inspection is necessary, with refer- 
ence to some specific dispute or question 
depending in which the parties applying 
are interested ; and the inspection will 
then only be granted to such extent as 
may be necessary for the particular 
occasion : King v. Merchant Tailors' Co., 
2 B. & Ad. 115. Mandamus will not 
be granted members of a corporation 
allowing inspection of corporate books 
upon mere belief that the company's 
affairs are improperly conducted : King 
v. Merchant Tailors' Co., supra. See, 
also, Pratt v. M. Cutlery Co., 35 Conn. 
36. 

Production and inspection for purposes 
of evidence. — The law as to the produc- 
tion and inspection of corporate books as 
evidence does not appear to be well set- 
tled. Said Wallace, J., in Wertheim 
v. Continental Ry. $■ Trust Co., 15 Fed. 
Rep. 716, " No authority is found in any 
decisions of the Federal courts denying 
the right to compel corporations to pro- 
duce evidence which may be necessary 
and vital to the rights of the litigants. 
On principle, it is impossible to suggest 
any reason why a corporation should 
be privileged to withhold evidence which 
an individual would be required to pro- 
duce. It may be inconvenient, and 
sometimes embarrassing, to the mana- 
gers of a corporation to require its books 
and papers to be taken from its office 
and exhibited to third persons, but it is 
also inconvenient and often onerous to 
individuals to require them to do the 
same thing. Considerations of incon- 
venience must give way to the para- 
mount right of litigants to resort to evi- 
dence which it may be in the power of 
witnesses to produce, and without which 
grave interests might be jeoparded and 
the administration of justice thwarted." 
A distinction appears to have been taken 
in cases where the corporation was a 
party, and those cases where it was a 
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Stranger to the action. In Wertheim 
v. Continental By. Sr Trust Co., supra, the 
question raised was whether the presi- 
dent and secretary of a construction 
company, a corporation, could be com- 
pelled by a subpoena duces tecum to pro- 
duce books and papers of the corpora- 
tion in a suit in equity to which the cor- 
poration was not a party. The court 
said : "The proceeding is opposed on the 
authority of several cases in the state 
courts of New York. The first of the 
cases is, The President, Src., of Bank of 
Utica v. Hillard, 5 Cow. 153, where a 
clerk of the bank refused to produce the 
books : Savage, C. J., said : ' The 
obligation of the witness to produce the 
books upon the duces tecum depends upon 
the question whether they were in his 
possession or under his control ;' and the 
obligation was denied because he was 
a mere clerk of the corporation. The 
same case was before the court again 
(5 Cow. 419) upon a motion to attach 
the cashier of the bank who had refused 
to produce the books under subpoena. 
The motion was denied because the bank 
could not be required to produce evi- 
dence against itself as a party to the 
action. Both of these cases, by the 
strongest implication, concede the power 
to compel the production of the books 
by an officer where the corporation is not 
a party." In Crowther v. Appleby, L. 
Li., 9 C. P. 27, the court refused to 
grant an attachment against a secretary 
and solicitor of a railway company, on 
the ground that he was nothing more 
than the servant of the directors, and 
as such had no authority to produce the 
books. But in Atty-General v. Wilton, 
9 Sim. 526, Vice-Chancellor Shadweix 
distinctly laid down that a partner in a 
bank could not be compelled to produce 
under a subpoena duces tecum the books 
and accounts of the firm in a suit in 
which they were not parties, where his 
copartners refused to consent to his 
doing so. Nevertheless, upon the au- 
thority of the cases in 5 Cowen, it was 



subsequently held in several cases that a 
corporation could not be compelled to 
produce its books whether a party or 
not : La Farge v. La Farge Ins. Co. , 
14 How. Pr. 26 ; Morgan v. Morgan, 16 
Abb. Pr. (N. S.) 291. In the latter 
case the court said : " Where a corpora- 
tion is not a party to the action, no 
power of enforcing an examination or 
production of its books and papers is 
afforded on a trial between other par- 
ties ; nor can its agents or officers, in 
their individual capacities, be compelled 
to produce the books of the corporation 
over which they have not absolute con- 
trol." And. he added: "Even in a 
case of an action in which a corporation 
is a party, the production of its books 
cannot be enforced by subpoena duces 
tecum served on its officers ; that can 
only be effected by way of discovery 
under the provisions of the revised stat- 
utes." In several states, statutes have 
been enacted compelling the production 
of documents in the possession of parties 
by subpoena duces tecum, or by order of 
court. Section 868 of the New York 
Code of Procedure provides that "the 
production upon a trial, of a book or 
paper, belonging to or under the control 
of a corporation, may be compelled, in 
like manner, as if it was in the hands or 
under the control of a natural person. 
For that purpose a subpoena duces tecum 
or an order made as prescribed in the 
last section, as the case requires, must 
be directed to the president or other 
head of the corporation, or to the officer 
thereof in whose custody the book or 
paper is." This statute was held to 
apply to foreign corporations keeping 
books within the state: Re Sykes. 10 
Ben. 162. But it does not authorize 
an order in the nature of a subpoena 
decum tecum to the directors of a defend- 
ant corporation ; they are not " parties :" 
Boorman v. Atlantic, frc, Ry. Co., 17 
Hun 555. In New Jersey, a party to a 
suit may be compelled by a subpeena 
duces tecum to produce papers and docu- 
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ments to be used on the trial as evi- 
dence : Murray v. Elston, 23 N. J. Eq. 
212. 

A subpoena duces tecum cannot issue 
to the surveyor-general or other public 
officer to bring original papers into 
court, whereof certified copies would be 
evidence : Delaney v. Regulators, 1 
Yeates403; U. S. v. Tilden, 18 Alb. 
L. J. 416, a case in which a corporation 
formed under the laws of Illinois had 
its general office in Chicago, where its 
president resided. It had a branch 
office in New York for the transaction 
of business there, which was in charge 
of the vice-president, who was also 
secretary. There was an assistant sec- 
retary in Chicago, who was a co-ordinate 
officer with the secretary and not under 
his control. By a rule of the company, 
books of stock transfers, &c., which 
were kept in New York in charge of 
the secretary, when no longer in use 
were sent to the general office of the 
company at Chicago, and were in charge 
of the officers there. Held, that after 
such books were sent by the secretary 
in New York to Chicago, they were no 
longer in the custody of that officer ; he 
could not be required to produce them 
by subpoena duces tecum under section 
868 of the New York Code. 

The difficulty and conflict of authority 
seem to lie, not so much in the right as 
in the remedy. The right as to the 
inspection and production of corporate 
books, with some restrictions, seems 
reasonably clear, but it is by no means 
so clear that their production can be re- 
quired by subpoena duces tecum. The 
books are in the possession of the cor- 
poration. It, and not its clerks, owns 
and controls them. But a subpoena 
duces tecum will not reach the corpora- 
tion. It is an artificial person ; an 
intangible legal entity beyond the reach 
of a subpoena. 

Where it is sought by subpoena to 
compel corporate agents and officers to 
produce its books, it is clear that some 



distinction must be drawn. Every 
clerk and bookkeeper of a corporation 
ought not to be compelled by subpoena 
to come into court with such of its books 
and papers as he may happen to have in 
his possession. A distinction should be 
made between the mere clerical laborers 
of a company and its officers and mana- 
gers. The latter are the persons who, 
having charge of corporate books, 
should be compelled by subpoena to pro- 
duce them in court. Telegraph com- 
panies have made strenuous but unsuc- 
cessful opposition to the production of 
telegrams in suits to which they were 
not parties. See United States v. Hunter, 
15 Fed. Bep. 712, as to what is suffi- 
cient description of telegrams by district 
attorney when applying for subpoena, 
and as to the duty of an agent of a tele- 
graph company who is subpoenaed. See, 
also, United States v. Babcoclc, 3 Dill. 
566. A call in a subpoena duces tecum 
for certain telegraghic messages between 
certain parties, naming them, sent or 
received by any or all of said parties 
within a certain time, is not a sufficient 
description : Ex parte Brown, 72 Mo. 
83. A statute prohibiting telegraph 
operators or agents from disclosing 
telegraphic communications, does not 
apply in cases where such operators 
or agents are subpoenaed with a duces 
tecum for dispatches : Henisler v. Freed- 
man, 2 Pars. Select Cases 274. As 
to the duty of witnesses under a sub- 
poena duces tecum, see Wertheim v. Cont. 
Ry., &c, Trust Co., 15 Fed. E. 
716, note; Trotter v. Latson, 7 How. Pr. 
261 ; Shippen v. Wells, 2 Yeates 260 ; 
Bonesteel v. Lynde, 8 How. Pr. 352 ; 
People v. Dyckman, 24 How. Pr. 222 ; 
Mitchell's Case, 12 Abb. Pr. 249 ; Jar- 
vis v. Clerk, 12 N. Y. Leg. Obs. 129 ; 
Corsen v. Dubois, I Holt 239 ; Doe v. 
Kelly, 4 Dowl. '273 ; Doe v. Clifford, 2 
C. K. 448 ; Hall v. Young, 37 N. H. 
134 ; Burnham v. Morrisey, 14 Gray 
240 ; Lane v. Cole, 12 Barb. 680 ; Carl- 
ton v. Litton, 4 Blackf. (Ind.) 1 ; Clyde 
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v. Rogers, 24 Hun 145, 87 N. Y. 625. 
As to when a public officer is not required 
to produce books under subpoena, see 
Corbett v. Gibson, 16 Blatchf. 334 ; Reg. 
v. Russell, 7 Dowl. 693 ; Gray v. Pent- 
land. 

Order for inspection. — As to an order 
of court for inspection, Mr. Greenleaf, 
in his work on Evidence, says: "The 
extent of this power and the nature of 
the order, whether it should be peremp- 
tory or in the shape of a rule to enlarge 
the time to plead unless the writing is 
produced, does not seem to be very 
clearly agreed." As to when it will 
not be granted, see Powell v. Bradbury, 
4 M., G. & S. 541 ; 13 Jur. 349. 

In Justice v. Bank, 83 N. C. 8, a 
motion by the plaintiff (a depositor) for 
an order compelling the defendant bank 
to permit an inspection of its books was 
allowed. The court held that such in- 
spection would be allowed where it is 
made to appear that the party applying 
for the order cannot obtain the informa- 
tion sought otherwise than by such in- 
spection. An order for inspection before 
a referee, of books of a corporation in a 
distant state, should merely direct a 
delivery of sworn copies within a reason- 
able time : Ervin v. Oregon Ry. Sf Nav. 
Co., 22 Hun 566. See, also, Bas v. 
Steele, 3 Wash. 381 ; Bank of U. S. v. 
Wilson, 3 Cr. C. C. 213; Tuttle v. 
Mechanics' Bank, 6 Whart. (Pa.) 216 ; 
Pumphrey v. Coleman, 1 Blackf. (Ind.) 
199 ; Rose v. King, 5 S. & E. (Pa.) 
241 ; Arrott v. Pratt, 2 Whart. (Pa.) 
566 ; Gilpin v. Howell, 5 Penn. St. 
41 ; Willis v. Bayley, 19 Johns. 268. 
The Pennsylvania statute, allowing in- 
spection, does not apply in an action for 
slander: Morgan v. Watson, 2 Whart. 
(Pa.) 10. See, also, Field v. Zemansky, 

9 111. App. 479 ; United States v. Hutton, 

10 Ben. 268 ; Phelps v. All. fr Pacific 
Tel. Co., 46 Wis. 266 ; People v. Ne- 
waygo Co. Circuit Judge, 41 Minn. 258. 

By the Act of September 24th 1789 
(1 U. S. at Large 82), it is provided that 



the courts of the United States " shall 
have power in all actions at law, on 
motion and due notice thereof being 
given, to require the parties to produce 
books or writings in their possession or 
power, which contain evidence pertinent 
to the issue, in cases and under circum- 
stances where they might be compelled 
to produce the same by the ordinary 
rules of proceeding in chancery." See 
United States v. Youngs, 10 Ben. 264, 
as to the production of official weigher's 
returns. 

In England, the Statute 14 and 15 
Vict. e. 99, \ 6, provides that whenever 
any action or other legal proceeding 
shall thereafter be pending in certain 
common-law courts, naming them, such 
court, and each of the judges thereof, 
might respectively, on application made 
for such purpose by either of the litigants, 
compel the opposite party to allow the 
party making the application to inspect 
all documents in the custody or under 
the control of such party, relating to 
such action or other legal proceeding. 
Common-law courts may order inspection 
of the documeuts, whenever a court of 
equity would grant discovery. Very 
similar statutes have been enacted in 
many of the states, and their application 
to proceedings in chancery is to be de- 
termined by the construction of each 
particular statute. 

In reference to the right of the public 
to the inspection of corporate records of 
transactions affecting the public, there 
is certainly need of legislation. Hun- 
dreds of corporations are charged with 
public duties. They are engaged in serv- 
ing the public in many ways. The only 
records of such service are contained in 
their books and papers ; yet it is stoutly 
maintained that these records relate to 
purely private business of the companies. 
Even Congress is denied access to these 
records and is defied to compel such ac- 
cess. Witness the absolute refusal of the 
Western Union Telegraph Company to 
exhibit to a committee of the United 
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States Senate, its contracts for press extortions may be kept seeret ? How 

telegraphic service. What is the use can these offenees be discovered ? How 

of laws prohibiting discriminations and can they be punished ? 

extortions, if the contracts and record Charles L. Billings. 

which show such discriminations and Chicago. 



United States Circuit Court, District of Rhode Island. 
MATHEWSON v. PHCENIX IRON FOUNDRY. 

At common law, persons of suitable age might, by words of present consent, 
contract a valid marriage without the presence and intervention of a minister, and 
without any particular form of solemnization. 

A statute may take away this common-law right, but this is not to be presumed. 
When the statute regulating marriage is directory merely and does not expressly 
forbid other marriage contracts, a common-law marriage is valid and entitles the 
wife to dower on the death of the husband. 

Although the early statutes of a state abrogated entirely the common law by 
making marriages illegal unless conformed to statutory regulations, yet on the 
repeal of such statutes and the passage of a statute directory merely, the common 
law is revived. 

In this country, where there is no established church and no ecclesiastical court, 
the common-law marriage is complete and not partial. 

If a written contract entered into between the parties in the presence of wit- 
nesses, constitutes a valid marriage per verba de prcesenti, neither the fact that the 
previous relations of the parties had been unlawful, nor the fact that either party 
afterwards denied the marriage would destroy the effect of the contract. 

Bill in equity to establish the right of complainant to dower in 
lands occupied by respondents under title derived from complain- 
ant's deceased husband. The answer denied the marriage. The 
case was heard on bill, answer and proofs. 

B. F. Butler, U. M. Johnson and JE. S. Hopkins, counsel for 
complainant. 

Brown $■ Van Slyck and James Tillinghast, for respondent. 

The opinion of the court was delivered by 

Colt, J. — In this suit the complainant claims dower in certain 
land, as the widow of Henry C. Mathewson, through whom the 
defendant derived title. As evidence of marriage, she produces 
the following paper : 
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